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In this 42 U.S.C 8§ 1983 action, Leonard Rowe (Rowe)
sued the Board of Education of the Gty of Chattanooga (Board)
and Dr. Harry Reynol ds (Reynol ds), Superintendent of Chattanooga
school s, alleging that the defendants' refusal to consider him
for a teaching position in the Chattanooga school systemviol ated
his rights under the equal protection and due process cl auses of
t he Fourteenth Amendnent to the United States Constitution. Rowe
sought a declaratory judgnent that the Board' s Policy No. 4117.5
(policy), which purported to prohibit the rehiring of any
enpl oyee who had ever been discharged "for cause, inefficiency,
or imorality” was unconstitutional as infringing upon his
"property" and "liberty" rights to pursue his chosen occupation
W thout arbitrary governnental interference. |In his anended
conplaint, Rowe alleged that but for the policy, he would have
been hired by the Board, and sought back pay fromthe tinme the

Board adopted the policy.

After a bench trial at which both sides presented
evi dence, the Chancellor invalidated the policy, stating that
“"[t]he irrebuttable presunption it appears to make--the Court is
of the opinion that such is in violation of the law." The

Chancel | or stated of the policy,

The Court is of the opinion that if it were a
concl usi ve determ nation that no one could be
considered for rehire that had ever been

di scharged,. . .such would be in violation of
t he Constitution.



However, the Chancellor denied Rowe relief other than

i nval i dating the chal | enged policy,® holding that Rowe had fail ed
to prove that he would have been hired in the absence of the
policy, and consequently that the defendants did not violate
Rowe's constitutional rights. Rowe appeals, raising the

foll owi ng i ssues for review

1. Wiether the Chancellor erred by

i mproperly placing the burden of proof upon
the plaintiff to show that he woul d have been
hired but for the existence of the
constitutionally infirmpolicy.

2. \Wether the evidence preponderates

agai nst the Chancellor's finding that Rowe
woul d not have been hired in the absence of

t he policy.

3. Wiet her the Chancellor should have
awar ded Rowe damages and attorney's fees.

Rowe is a certified and |icensed schoolteacher. In
addition, he has two nmaster's degrees and is certified as an
educational specialist, which qualifies himfor adm nistrative
posi tions such as superintendent. He began teaching in the
Chat t anooga school systemin 1967, and was denied tenure at the
end of the 1968-69 school year. After brief service in the

mlitary, Rowe returned to teaching in Chattanooga, and received

“The Chancellor al so taxed the costs agai nst the def endants.
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tenure in 1972 or 1973. He taught in the school system w thout

i nci dent until 1980.

On Decenber 12, 1980, Rowe was notified of his proposed

di sm ssal "for cause, including insubordination, and

I nefficiency," apparently based primarily on Rowe's conduct
during and after a disagreenent with the principal regarding
Rowe' s teacher evaluation. The charges agai nst Rowe incl uded
wal ki ng out of two conferences called by the principal, refusing
to enter into discussions with the principal, and stating that

the principal had lied about earlier events. After a hearing

before the Board, Rowe was di sni ssed.

Begi nning in 1986 or 1987, Rowe agai n sought a teaching
job in the Chattanooga school system He was enployed as a
substitute teacher during the 1987-88 school year, and substitute
taught for roughly half of the school days that year. By al
i ndi cations, he perforned satisfactorily, and there were no
negati ve occurrences reported regarding his enploynent. In fact,
Rowe received favorabl e recomendations? for full-time enpl oynment

fromthe principals of two schools at which he taught.

Sonetinme in 1988, after the 1987-88 school year, it
cane to the attention of Reynolds that Rowe had previously been

fired by the Board, and that his nanme was on the list of eligible

2Under the cat egory "cooperation," Rowe received a rating of "good" on
one recommendati on, and "outstanding" on the other.
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substitute teachers. Both Reynolds and Dr. difford Hendrix,
acting superintendent during that school year, testified that
they were not previously aware that Rowe had been placed on the
substitute teacher list. Reynolds further testified that

al t hough the Board approved the list with Rowe's nane on it, the
Board was not in the habit of going over the nanmes one by one,

and that he suspected no one on the Board was specifically aware
that it was giving Rowe a stanp of approval to substitute teach.
Upon Reynol ds' di scovery that Rowe had been fired for cause sone
ei ght years earlier, he directed that Rowe's nane be renoved from

the |ist.

During this tinme, and thereafter, Rowe continued his
efforts to find permanent enploynent in the Chattanooga schoo
system He scanned the enploynent openings, sent |letters and
resunes applying for both admnistrative and teachi ng positions,
and nade several attenpts to open |ines of comunication with the
superintendent's office. He received no response to any of his
inquiries. Rowe testified, "I was totally |ocked out, just

ignored. . .In fact, | was treated |ike a nonperson.”

In 1990, Rowe, who is African-Anerican, filed a
conplaint with the Gty of Chattanooga Human Ri ghts and Hunan
Rel ati ons Commi ssion, protesting his treatnent and all egi ng that
the Board discrimnated against himin hiring white applicants
for two vacant principal positions. The Conm ssion reviewed

Rowe' s case and made the follow ng findings:



M. Rowe was unable to show that race or age
was the basis for the Chattanooga Public
School s [sic] decision regarding the
princi pal positions.

The Chattanooga Public Schools need to ensure
that tinmely notice is given to all applicants
regarding the status of their application.

The Chattanooga Public Schools need to
establish uniformand consi stent policies
whi ch address previously di sm ssed teachers'
and substitute teachers' ability to obtain
enpl oynent within the Chattanooga Public
School s.

On April 8, 1991, the Board adopted policy 4117.5, the

policy attacked by Rowe in this case. It provides as follows:

Any enpl oyee of the Board of Education
term nated for cause, inefficiency, or
immrality shall not be eligible for

reenpl oynent, whether at the sane or
different level. Neither shall such

i ndividuals be eligible for enploynent on a
contract basis, including serving as
substitute teacher.

Rowe has not been considered for any position wth the

Chat t anooga school system since the Board adopted the policy.



In order for Rowe to prevail on his § 1983 claim he
nmust denonstrate that the defendants, under color of state |aw,
deprived him"of . . . rights, privileges, or inmunities secured
by the Constitution. . ."® Rowe asserted that the defendants
I mproperly refused to consider himfor enploynent because of the
policy. As stated earlier, the Chancellor ruled the policy
invalid as creating an irrebuttable presunption® which, "if taken
at face value, or its language on its face, [is] sonmewhat
arbitrary and capricious." The defendants have not chall enged

this ruling on appeal.

The defendants argue that they have not violated Rowe's
constitutional rights by failing to consider him
for enpl oynent. Thus, we nust initially determ ne whether they
are correct in this assertion, or put another way, whether Rowe

has presented a constitutionally cognizable claim

%2 u.s.c. § 1983 provides: "Every person who, under col or of any
statute, ordinance, regulation, custom or usage, of any State or Territory or
the District of Colunmbia, subjects, or causes to be subjected, any citizen of
the United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the
Constitution and |l aws, shall be liable to the party injured in an action at
law, suit in equity, or other proper proceeding for redress."”

Y% rrebuttable presunmptions of fact that are not universally true are
generally disfavored in the law. See, e.g., Stanley v. Illinois, 405 U.S
645, 92 S.Ct. 1208, 31 L.Ed.2d 551 (1972) (lrrebuttable presunption that al
unwed fathers are unfit parents unconstitutional); Vlandis v. Kline, 412 U.S
441, 93 S.Ct. 2230, 37 L.Ed.2d 63 (1973) (lrrebuttable presunption of
students' nonresidency, precluding in-state tuition eligibility,
unconstitutional); Cleveland Bd. of Ed. v. LaFleur, 414 U.S. 632, 94 S.Ct
791, 39 L.Ed.2d 52 (1974) (lrrebuttable presunmption that all schoolteachers
i nconpetent to teach during last five nmonths of pregnancy unconstitutional).
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The essence of Rowe's conplaint is that the defendants
violated his "property"” and "liberty" interests, enbodied in the
Due Process clause of the Fourteenth Amendnent,® to pursue his
chosen occupation and profession wthout arbitrary governnent al

i nterference.

Rowe does not have a protected "property"” interest in
bei ng enpl oyed by the Board, as the United States Suprene Court's
teaching in Board of Regents of State Colleges v. Roth, 408 U. S.
564, 577, 92 S. . 2701, 2709, 33 L.Ed.2d 548 (1972), nakes

cl ear:

To have a property interest in a benefit, a
person clearly nmust have nore than an
abstract need or desire for it. He nust have
nore than a unilateral expectation of it. He
must, instead, have a legitinmate clai mof
entitlement to it.

Rowe cannot nmake any legitinmate claimof entitlenent to an
enpl oynment position with the Chattanooga school system
consequently, we hold he does not have a property interest

protected by the Fourteenth Anendnent.

Rowe al so clains a violation of a due process "liberty"

interest--the right to pursue his occupation and profession

>The Fourteenth Amendment reads in rel evant part: "No state shall make
or enforce any | aw which shall abridge the privileges or immunities of
citizens of the United States; nor shall any state deprive a person of life,

liberty, or property, without due process of |law, nor deny to any person
within its jurisdiction the equal protection of the |aws."
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wi thout arbitrary state interference. As early as 1915, the
Suprene Court recognized that this right nerits constitutiona

protection:

It requires no argunent to show that the
right to work for a living in the common
occupations of the community is of the very
essence of the personal freedom and
opportunity that it was the purpose of the
[ Fourteent h] Anendnent to secure.

Truax v. Raich, 239 U S 33, 36 SSC. 7, 10, 60 L.Ed. 131 (1915).
The Court has further expounded on the "liberty" right protected

by the Fourteenth Amendnent:

"While this court has not attenpted to define
Wi th exactness the liberty. . .guaranteed [by
the Fourteenth Amendnent], the term has

recei ved nmuch consideration and sone of the

i ncl uded things have been definitely stated.
W thout doubt, it denotes not nerely freedom
frombodily restraint but also the right of

the individual. . .to engage in any of the
common occupations of life. . ." [cite] 1In a
Constitution for a free people, there can be
no doubt that the neaning of 'liberty' must

be broad i ndeed.

Board of Regents of State Colleges v. Roth, 408 U. S. 564, 572, 92
S.a. 2701, 2706-07 (1972), quoting Meyer v. Nebraska, 262 U S
390, 399, 43 S. . 625, 626, 67 L.Ed. 1042 (1923). Thus, Rowe
does have a protected liberty interest in pursuing his chosen
occupation; however, the question remains whether the defendants

actions violated this right.



The Chancellor held that although the policy was
invalid, the evidence did not show that the Board woul d have
hired Rowe in the absence of the policy, or, in other words, the
exi stence of the policy was not a najor or determ native factor
in the decision not to rehire Rowe. The Chancel |l or expressed the

fol | ow ng:

Here in this case, however, the Court has a
difficult time in placing this policy as
havi ng nuch cause or relationship to M.
Rowe's difficulties. The Court has seen
nothing in the proof today to indicate that
M. Rowe would have been rehired but for this
policy statenent.

The Chancel |l or specifically placed the burden upon Rowe to show
he woul d ot herwi se have been hired, holding, "the Court finds
that the plaintiff has not established that he woul d have been
rehired but for the policy that is the subject of this case. "
Rowe chal | enges both the finding that the policy was not a
determ native factor in the decision, and the Chancellor's

pl acenent of the burden upon himto prove otherwi se. W agree

wi th Rowe on both points.

We review the Chancellor's findings of fact de novo
upon the record of the trial court, acconpanied by a presunption
of the correctness of the findings, unless the preponderance of
the evidence is otherwise. T.R A P. 13(d). No such presunption

of correctness attaches to the Chancellor's concl usi ons of | aw.
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Uni on Carbide Corp. v. Huddleston, 854 S.W2d 87, 91 (Tenn.

1993).

At trial, Rowe called Stuart Silverman, associate
superi ntendent for resource nanagenent for the Chattanooga schoo

system His testinony was as fol |l ows:

Q Has [sic] M. Rowe's inquiries, applications
regardi ng enpl oynent been. . .fed into the
screeni ng process since the adoption of this
policy, 4117.5 in April of 19917

A . . .To ny know edge, at least for the two
years that | was in personnel directly, no, and to
this point, no.

Q Okay. |Is the reason for that--the existence
of that policy--that precludes himfrom being
eligible for a position?

A Yes.

* * *

Q Is the reason that his applications and

i nquiries regarding enpl oynent are not fed into

t he screening process the existence of that policy
that nakes himineligible for enploynent? |
believe that was the question | asked.

A. M interpretation of the policy is once a

person has been termnated that that they are not
eligible for enploynent after that.

Def endant Reynol ds' testinony on this point was as foll ows:

Q You say the first know edge about Leonard Rowe
you received cane from Board Menbers?

A The first recollection | have of this

particul ar instance, | believe canme fromthe
guestion fromthe Board nenbers about why we were

11



hiri ng sonebody back that the Board had fired,
specifically taken action, and it's already been
testified that the Board had the action to hire
and fire at that tine.

Q That's correct. Did you then do sone further
i nvestigation into M. Rowe's circunstances after
that first contact?

A | sinply inquired as to whether or not that
was the case, and | found out that it was the
case.

Q Okay. D d you then make further inquiry into
hi s past enploynent with the Chattanooga City
School s?

A:  Just to determ ne whether or not he had been
fired by the Board. And | determ ned that by
| ooking at his records.

* * *

Q Didyou investigate further into the
circunstances of the original termnation beyond
just determning fromthe record that he had been
term nated by the Board?

A No.

* * *

Q@ Oay. So the determning factor, as far as
you were concerned, was the nere fact that he had
been term nated?

A That's right. And | did not have the
authority to rehire himw thout having--w thout
the Board' s expressed approval, just as they
expressly fired him

* * *

Q Wien you were considering this policy, isn't
it true that pretty nuch all you considered was
your sort of conclusion or opinion that soneone
shoul d not be rehired who was term nated?

A. That's ny adm nistrative prerogative.

* * *

12



Q You have never sat down in a roomwth Leonard
Rowe and di scussed his qualifications, outl ook,

vi ew of teaching, view of the role of the teacher
adm nistrator in a school systenf

A It wasn't necessary. M. Rowe was already a
term nated enpl oyee when | cane on board.

* * *

Q [After pointing out that Reynol ds had never
seen Rowe teach or discussed school matters with
him and that Rowe had received several recent
favorabl e recormendati ons] Yet you stil

woul dn't. . .even consider him w thout discussing
his circunstances any further, for enploynent by

t he board?

A That's correct. That's what | have testified.

On cross-exam nation, Reynolds stated the foll ow ng:

Q Now, since the VEP went into effect, you have
had additional rights as superintendent with
regard to hiring and firing; is that correct?

A:  That's correct.

Q And now that you have that authority, as you
say, would you exercise your prerogative to hire
Leonard Rowe?

A No.

Q One other mnor question. Oobviously there is-
-the superintendent and the Board have to work
together in sort of a cooperative relationship.

A: That's correct.

Q Andis it for that reason that you woul d not
want to hire sonebody such as M. Rowe w t hout

Board approval ?

A That's correct.

The above testinony largely speaks for itself; we find

that it establishes by a preponderance of the evidence that the

13



defendants, in deciding not to consider Rowe's applications and
inquiries, did consider and rely upon the unconstitutional

policy, and therefore it was a major factor in the decision. The
testinmony clearly denonstrates that little, if anything, was
consi dered beyond the fact that Rowe had, some eight years

earlier, been term nated by the Board.

We thus arrive at the question of whether the
def endants' actions in refusing to consider Rowe for enploynent,
and relying substantially on the invalidated policy, rise to the
| evel that Rowe's constitutionally protected liberty interest in
pursui ng his chosen profession is infringed, therefore entitling
himto procedural due process. W hold that on the facts of this

case, Rowe was entitled to due process.

Rot h, supra, is the semnal case in this area of
constitutional law. In Roth, the Court held that a state
university's decision not to rehire a nontenured teacher for a
speci fic position did not violate his constitutional rights.
However, the Court el aborated on situations where such a decision

m ght infringe upon a liberty right:

The State, in declining to rehire the
respondent, did not nake any charge
agai nst himthat m ght seriously damage
his standi ng and associations in his
comunity. It did not base the

14



nonrenewal of his contract on a charge,
for exanple, that he had been guilty of
di shonesty, or imorality.

* * *

Simlarly, there is no suggestion that
the State, in declining to re-enploy the
respondent, inposed on hima stigna or
other disability that foreclosed his
freedomto take advantage of other

enpl oynent opportunities. The State,
for exanple, did not invoke any

regul ations to bar the respondent from
all other public enploynent in state
universities. Had it done so, this,
again, would be a different case. For
"[t]o be deprived not only of present
gover nnent enpl oynent but of future
opportunity for it certainly is no snal
injury . "

Roth, 408 U.S. at 573-4, 92 S.C. at 2707. The federal Sixth
Circuit Court of Appeals, extrapolating upon the Roth court's

st at enent s, has st at ed,

[t] he concept of "liberty" recognizes
two particular interests of a public

enpl oyee: 1) the protection of his or
her good nane, reputation, honor and

integrity; and, 2) his or her freedom
to take advantage of other enpl oynent
opportunities.

Sullivan v. Brown, 544 F.2d 279, 283 (6th Cr. 1976). This is
substantially the same general rule applied by the other federal
circuit courts. See, e.g., Wlls v. Hi co Indep. Sch. Dist., 736
F.2d 243, 256 (5th Cr. 1984); Larry v. Lawer, 605 F.2d 954, 957
(7th Gr. 1978); Buhr v. Buffalo Public Sch. D st. No. 38, 509

F.2d 1196, 1199 (8th Cr. 1974).
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In the instant case, Rowe has not alleged that the
state has inperm ssibly inpugned his reputation or integrity by
refusing to consider hiring him he instead relies on the second
prong of the analysis, contending that the policy placed upon him
such a "stigma or other disability" that entirely foreclosed his
freedomto take advantage of the majority of teaching
opportunities in his hone community of Chattanooga. Regarding
this contention, the applicable casel aw reveals two clear
propositions: (1) a public enployer's refusal to consider
rehiring a prospective enployee for a single position does not
rise to the level of a constitutional violation;® and (2) a state
cannot constitutionally inpose arbitrary restrictions or
classifications on a prospective enpl oyee which foreclose his or
her pursuit of an entire chosen occupation.’” The facts of this

case fall squarely in the mddle of these two propositions.

It requires little analysis to denonstrate that the
def endants, by virtue of the policy, inposed upon Rowe a "stigna
or other disability that foreclosed his freedomto take advantage
of other enploynment opportunities.” The policy operated to
entirely bar Rowe fromany and all enploynent within the schoo

system w thout regard to how | ong ago he was di sm ssed or the

6Roth, 408 U.S. at 575, 92 S.Ct. at 2708 ("It stretches the concept too
far to suggest that a person is deprived of 'liberty' when he sinmply is not
rehired in one job but remains as free as before to seek another.")

Schwar e v. Board of Law Exami ners, 353 U.S. 232, 238-39, 77 S.Ct. 752,
756, 1 L.Ed.2d 796 (1957) ("A State cannot exclude a person from the practice
of law or any ot her occupation in a manner or for reasons that contravene the
Due Process or Equal Protection Clause of the Fourteenth Amendment."); Rot h,
408 U.S. at 574-75, 92 S.Ct. at 2707.
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underlying basis of his "for cause" dismssal. Further, the
policy makes no provision for an individualized determ nation
that a prospective enpl oyee has been rehabilitated or becone nore
mature over tinme; it creates a conclusive presunption which

stands w t hout excepti on.

We think that where a public enployer acts to entirely
bar, forever, w thout further consideration, an otherw se
qgualified applicant fromall enploynment in a conmunity-w de
school system the applicant is entitled to the protection of
procedural due process. The defendants nake nuch of the fact
that Rowe was free to nove sonewhere else in the state to apply
for a teaching job, or that he could seek a county position.
However, the defendants have admtted that the Chattanooga school
system conprises the majority of enploynent opportunities for a
teacher living in Chattanooga. W do not think it a sufficient
answer for a public entity to say that the prospective enpl oyee's
due process rights are not inplicated because he is free to pack
hi s bags and | eave his hone community in search of a job in his
chosen profession. 1In response to an inquiry as to why he woul d
return to a systemwhich previously had term nated his

enpl oynent, Rowe testified,

Wll, this has been ny life-long dream |
felt that as an Anerican citizen I"'mentitled
to go after ny dream and hopefully becone--
and continue to beconme a productive citizen
giving a contribution back to the comunity
that | was a product of.
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The defendants assert that the general notion that
there is no right to a governnental benefit such as public
enpl oynment should control this case, citing, inter alia, Elrod v.
Burns, 427 U. S. 347, 360-61, 96 S.Ct. 2673, 2683, 49 L.Ed.2d 547
(1976). However, the Elrod case refutes that principle: "' The
theory that public enploynment which may be deni ed altogether nay
be subjected to any conditions, regardl ess of how unreasonabl e,
has been uniformy rejected.'” Id., quoting Keyishian v. Board of
Regents, 385 U. S. 589, 605-606, 87 S.C. 675, 685, 17 L.Ed.2d 570
(1967) . Further, the Supreme Court, in the conpanion case to

Rot h, st at ed,

For at least a quarter-century, this Court

has made cl ear that even though a person has

no "right" to a val uabl e governmental benefit

and even though the government may deny him

the benefit for any nunber of reasons, there

are sonme reasons upon whi ch the governnent

may not rely. It may not deny a benefit to a

person on a basis that infringes his

constitutionally protected interests .
Perry v. Sindernmann, 408 U. S. 593, 597, 92 S.C. 2694, 2697, 33
L. Ed. 2d 548 (1972). Thus, the general principle that there is no
right to government enploynment is of little aid to our due
process analysis. "To state that a person does not have a
constitutional right to government enploynent is only to say that

he nmust conply with reasonabl e, |awful and nondi scrim natory

ternms |laid down by the proper authorities." Slochower v. Board
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of Higher Ed. of Gty of NY., 350 U S 551, 555, 76 S.C. 637,

639-40, 100 L.Ed. 692 (1956).

Rot h, again, speaks to this issue:

The Court has held, for exanple, that a
State, in regulating eligibility for a
type of professional enploynent, cannot
forecl ose a range of opportunities "in a
manner. . .that contravene[s]. . .Due
Process," [cite], and, specifically, in
a manner that denies the right to a ful
prior hearing.

Roth, 408 U. S. at 574, 92 S. . at 2707 (enphasis added). W
think the "range of opportunities" foreclosed in this case was
sufficiently large to inplicate Rowe's liberty interest,

requi ring that due process be net.

Finally, we address the question of what process was
due Rowe. "When protected interests are inplicated, the right to

sone kind of prior hearing is paramount." 1d., 408 U S. at 569-

70, 92 S.Ct. at 2705. The Supreme Court has further noted,

"[ M any controversies have raged about
the cryptic and abstract words of the
Due Process C ause but there can be no
doubt that at a mininmumthey require
that deprivation of life, liberty or
property by adjudication be preceded by
notice and opportunity for hearing
appropriate to the nature of the case.”
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Goss v. Lopez, 419 U S. 565, 579, 95 S.Ct. 729, 738, 42 L.Ed. 725
(1975), quoting Mullane v. Central Hanover Trust Co., 339 U S

306, 313, 70 S.C. 652, 657, 94 L.Ed. 865 (1950).

In the present case, Rowe was afforded absolutely no
process before his applications and inquiries were given no
consi deration. The defendants gave himno reasons for refusing
to consider his applications; indeed, he was given no response at

all. Rowe testified,

I was totally |ocked out, just ignored.
There were no rights that | had that they
respected, none whatsoever. |In fact, | was
treated |i ke a nonperson.

He further stated that when he contacted Stu Silverman, Silvernman
told him"that he had received specific instructions fromthe
City attorney's office not to have dealings with ne." In this
situation, we believe it is clear that the defendants' actions

did not conport with due process.

We al so agree with Rowe's assertion that once a
plaintiff has shown that his or her constitutional rights have
been viol ated by a decision not to consider himor her for
enpl oynent, the burden then properly shifts to the defendant to
show that the plaintiff would not have been hired in the absence

of the constitutional violation. See M. Healthy City Sch. Dist.
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v. Doyle, 429 U S. 274, 287, 97 S.C. 568, 576, 50 L.Ed.2d 471
(1977); Kendall v. Board of Ed. of Menphis Cty, 627 F.2d 1, 6
(6th Gr. 1980) ("Once the plaintiff has established a
deprivation of constitutional rights, the burden of proof shifts
to the defendant to denonstrate that the deprivation of
constitutional rights did not cause the plaintiff's injury.” [f.
6]). We note that placing the burden on the plaintiff to prove
t hat the defendants woul d ot herw se have hired hi msaddl es him
with a nearly inpossible task; absent the unusual case where the
def endant nekes sone kind of adm ssion, about the best a
plaintiff could do is nake a conclusory assertion that "they
woul d have hired ne." As the discussion in section Il above
denonstrates, the defendants in this case did not carry their
burden. Both Silverman and Reynolds frankly admtted that the
reason they woul d not even consider Rowe was that he had been

previously fired by the Board.

O course, we do not hold that Rowe is entitled to a
teachi ng position within the school system and our holding is
not to be construed as providing all job applicants who are not
consi dered for a position a "right" to a hearing. W nerely hold
that under the facts of this case, Rowe's liberty interest was
infringed by the application of an unconstitutional policy which
swept too broadly and indiscrimnately, and that he was

consequent |y deni ed due process.
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So nuch of the judgnent of the trial court as finds
that the Board's Policy No. 4117.5 is unconstitutional and taxes
the costs below to the defendants is affirnmed. The remai nder of
t he judgnent below is vacated and this case is remanded for a
hearing to determ ne the damages, if any, to which the plaintiff

is entitled. Costs on appeal are taxed agai nst the appell ee.

Charl es D. Susano, Jr., J.
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CONCUR:

Houston M Goddard

P.J.

Her schel P. Franks,

J.
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